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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTONNKY GENERAL

Honoradble Tom 8, King
State Audisor
8tete Cepitol
Austin, Toxae

Dear Sir: \

Opinion Ko, 0-162
Re: Authority and pow
of Regents of Stete Tednher
College Ao bind & colleg
¢ land purchexes eontreet,
ealls” nugl payments over

: - xs8, the following
//:;;j;iﬁ : 2l estate transgotion
appe

: "The~Qollege entered into en tesorow
\egroenspntt on September £0, 1938, with the
ner of; a 4ity lot. The instrument rsoited
thet & de2d of even danta conveyed the lot

s owner t¢ the State, for %he use and
efit of the College, for & recited consmid-
of $3,500 asshj that sa a matter of

faot no part of the gonaideration had been

ei4, end that the deed 'is belng dejosited
n eaorow' with a local bank to de disposed of
aocording to ths terms whioh followed,

w
© COMMUNICATION IS TO BE CONSTRUED AS A CEFARTMENTAL OPIKION UNLESE APPRGVED $Y THE ATTORNEY GEHERAL OR FIRST ASSISTANT



KA

Honoradble Tom C. Xing, Page 2

. *It continued, '3eid considerstion of
$5,500 is to be peid by said Collegs to the

snid Mrs, Lou Oglesdby Harris, or order, in

four installments, the first being for §1,000.00,
to mature on or hefore October 1, 1038, end the
last three iastallments deing for 833,33 esch,
to nature, respestively, on or bYefore September
lst of the yeers 1939, 1940 end 1941 . . .*

*It further provided:

*7If the College makes prompt payment of
said purchage money in the manmer above spsoi-
fied and otherwise complies with the terms and
provisions hersof, then immediately upon pay-
=ent of all of s=zid pdrchase money and the
acerued Interest owing thereon, the deed adare
referred to is to0 be delivered h{ s8id State
Papk & Trust Compeny 1o ssid College on its de-
msnd; but if defsult is made in the payment of
any instalxaant ¢f the purehase neaney or any
interest thereon, when due, or in cese the Col-
lege fails or refuses to gonply with any of
the other terms or provisions hereof, then at
sny time thorsafter the ssid Mre, Harrise aay,

&% her option, terminete this sountract, in whioh
event the scle of exid lané will becoms null and
void and ezid deed will de surrendersd to her by
gcid State Bank & Trusat Compeny on her dezmand
anéd she shall be entitled to retain as ligui-
dsted damages, and not as s penalty, for bresch
hereof all sums of money proviously paid to her
on ths purchase money by seid oollege.!

*The instrumant wee signed by the parties,
but not acknowledgesd or recorded, and the bank
Boted thereon its receipt of the deed and no.ep-
tzngoe of the termes of the agreement.

*The sccompanying deed, held by the bapk,
{8 in regular form ead includes this reeltation,
'as part of the comaideration for this gonveysanoce,
grantee assumes payment of 1/3 of the 1938 taxes
on eaid property snd grantor is to pay 2/3
thereaf.' I% 15 scknomledgcd by Mrs. Harris,
'e widow!, and 1s, of couree, unrecorded,
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*The $1,000 payment due GQotober 1, 1938, was
duly made,

"Your opinion on the following questions is re-
spectfully requested:

*{l) Is the Bosrd of Regsnte of the State
Teachera' Colleges empowered $0 bind a College
under a lend-purohase ooatrsct, the terms of
which osll for peyments ovsr s period of more
then three ysars?

“{2) As of August 31, 1939, what was the
nsture of the interest of the College iam this

property?

»{3)] As of August 31, 1939, whet was the
142bility of the College, if sny, with respect
to future payments towar& the purchase of the
property?

*Yor the purposes of this ingquiry you may
assume such facts, not deteiled, &3 are necessary.
I have related herein the szubstance of all tha
information I have, It will bde helpful, howe
ever, 1if you will state the sssunptions you
aake,"

It 18 generally held that tho governing bvody
of a ¢ollege or university mey make such oontraots as
are within the limits of the suthority coamferred on it
by cherter or statute and ordinsrily has implied powers
to do everything necessery snd coavenient L0 eccomplish
the object of the lmstitution and not proliidited by lew,
1‘ C- JQ 8. 1358“5.

Section 1 of Article 2649, R. T, 5., 1926,
provides:

"Phe Poard of Regentis of the Stute Tescherst
College is oharged with the reaponsibvility of the
general ocontrol and menegemsat of sll State Tea-
chaerst Colleges for whites persons and aay erect,
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equip and repair duildings; . . ."
Jeotion ¢ of the seme artjocle provides:

*Pover and suthority {s heredy conferred
upon seid Board of Regents to accuire by pur-
¢hase or condemnation for the tuse and denerit
of any of the Stzte Teamshers' Collsges, such
lends within the counties where sueh sohools may
be looated ss sald board mey deom expedient for
the use of any of ssid schools for purposes no-
geosery to the conduot thereof." _

Prior to 1933, the governing bvoards of thse
severel State Colleges apperently were permitied to
disburse their local imcome as they saw £it, within the
limi{ts of their suthority. The 43rd Legislature, how~
aveYr, took over coantrol of all the student fess and all
other loosl institutionsl monies colleated by the in-
stitutions of higher learni g, inocluding Stete Teschers'

- Colleges, and made the expenditure of these monies sub-
Jeat to prior eppropriation by the Legislature in the

Bamé WERNSTr as monaey from the general)l fund, See Acts
1933, 43rd leg. p. 596, Ch. 198 and Ch, 221 (now Articles
26540 end 26644, Yernon's Givil Statutes, Ceatennisl Rdi-
tion). The effeot of this legislation is to make all mon-
ies expended by oolleges, except gifts or bejuests, sud-
Ject to appropriation.

The Cenerel Appropriation Bill, Chapter 444,
Acts of 1937, 45th Legislsture, Regular Session, appro-
prietes the looel imstitutionel receipts such as student
fees and sl)l other receipts of the respective state col-
leges and universities as & "maintenance or contingent
fund* and provides for the use of this fund by ths sohools
"for the support, maintenznce, operation and improvements
of 8sld institutions.”

#e shall assume for the purposes of this opimien
that this language of the appropriation bill is sufficient~
ly broad to authorize the Board of Regents to purshase the
land in question esnd that the land is reescnelbly neceszesry
to the oonduct of the college, 88 required by 3ece. 9
of Art. 2647, supra, 8ince cur opinion thet the Board of
Regentz could not bind the college by the land purshasse
oontrect is besed on other grounds, & discussion of these
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probleas is not necessary.

A® pointed ous by sur Supreme Qourt {N the
cs2e of Charles Soribvanerts Sons v, Marrg, 114 Tex. 11,
262 S, ¥, 722 (1924) the Stats Constitution 14 silent
a8 to the length of terms for which s contraot may be
made by the State and the only provisionse of the Conati-
tutlion thet micht sffect the term are those whish provide that
no dedt xay be crested Ly or on dehalf of the State, end that
no appropristion of money may be msde for 3 longer term then
two yeurs, The provision agsinst monopolies, «lso suggested,
obviocusly is fnspplicadle.

Seotion & of Artisle VIII of the Stste Constitu-
tion providess

"N¥o money shall De drawm .from the Treasnri
but in purstance of specirie appropristions mmde
by lew} nor shell any sppropristion of money be
made for a longer term than two years . . 2

Seotion 49 of Artiele III provides:

"No 4abt ahzll be oreated Dy Or on dbehalf
of the State except . ., ." {EXxoeptions not ia-
portant Lo us here),

In palsing we might peint sut that our gourts hsve
defined ths wo-ds "delt™ and "iieblility” as used in the
Conpstitution and stetutes in e gsnerasl sad not in & restriot-
ed sense, Reosonstruction Finense Corp. v. Goeseti, 130

It may be well to point out here also thet it is
not esscntial to the orestion of = dedt that the torrover
ahould be liadle to be susd therefor end thet o dedt is
money due upon & contract, without reference to the gqusation
of the rem2dy for ite oo6llectica, Erown v, City of Corry,
17 Pa. Co, Ct. R. 490, 4963 2 ¥. & P, {1st) 1880; City of
Rsltimore v. G111, 31 ¥4, 395, 390.

The cese of Charles Soribuer's Sons v, Xarrs,
suprs, involved a fmet situation somewbet similar to that
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statad in your letier. There the Stete Foard of 3d4ucation
entered 1into a coutrect for the purshesae Gf b»OOks over a
Tive year period. 1In its disqusaions of the Gusstions of
vhether the sontrsot violeted efther Sec. 49 of srticle IXI
or Seq., 6 of Article VIII of 4ho Constitutionf bdoth of which
are quotsd adove, the eourt ststed that simce the board had
not bound itself to pay eny amount whatsoever except upon

¢ contingenoy wholly within $¢s own discretion, the contract
was not viclative of either proviaiocn of the Constitution,

46 guote the langusge of the Courtt:

*The obligation of the ¢ontraot is not teo
bay a fixed numder of amcunt of dooks, dut oaly
80 macy as are neoded by the sohools of the stats.
Lisbility is fixed only for suck smounts as are
requisitioned by the trustees of the sghools, The
number of books purehessd for any one year and the
smount of money applied thersto i wholly within
the ccatrol of the school authorities,

*The contract is for uaifora texthooks for e
poriocd of five yeiars. Ne gquantity is stipuleted
and no promise to pey, only sn sgreemsat Lo use
the books in the schools, The statutes (allowing
Hosd to enter into & six year contract) sad the
eontract provide that no debht ie aoreatsd. The
ohligation to pay srises only upon the purchase
and delivery of books for the yesr when nesded,
snd acoording to the purchese, The books sc fur-
nialed and so purchased curing eny yeer do not
neke 8 olerge on the future resources of the State,
but are paid for each yesar as the purchases 2re made,

*It logloally follows that the contrscet is not
repugnaat to that pert of See, 6, Art., 8, of the
Constitution whioch provides: ‘XHor shall sny sppro-
pristion of monay be made Tor a longer tera than
two yours.'"

The impliaation is inescepadble froa & recding of
the sbove quoted language thet if the contrast in that ease
had been one for the purehase of s certain definite quantity
of books et & single agresd gonsiderstioa and the Zoard had
attempted to dind the state to pay thaet consideration in
installxents over a period of five years, the oourt would
have held the contract wvold,

And the Supreme Court in e sudbsequent decision
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struck down a contrgqet whereby the Adjutant Coneral at-
tezpted to dind the Stete on 8 five yoar lease of a duild-
ing for a ¥Wational Querd Arsmiory. The Court gp¥e as one

of 1ts reesons the faot that the gontreot uoiid obligete
the State beyond the two-year sppropriation period,

Ft. sorth Cavalry Club v, Shepherd, 1£8 Tex. 339, 83

S. %, {84) 860 (1935),

¥e quots the langusge of the court:

*In the sase at bar, the Adjutant General was
l1imited in his right to ccatraoct to the amount of
his eppropristion »ill, He wss alsc limited Yy
the term of sush sppropriation., ¥hem hs attempted
to go teyond the powers conferred on him by law,
be geted without authority of 1;;& end such aot

was and s void, and does not b the state.”
{(Gnderscoring ours).

And in » provxoﬁn portion of the opinion, the
Court declared:

*y¥hen we oome t0 oconstrue sush statutes, toge-
ther with the above quoted eppropriation act, it is
reasonably clear to us thet the Adjutant Ceneral
had the implied power within the reasonadle limi-
tation of suok eppropristion, to meke contracts for
the period and purposes sovered theredy and mo fur-

T s holding renders Lhis contract Illegsl.”
{Ondersocariag ours.)

' In the light of the foregoing authorities, it is
the opinion of this department thet your first quesation
should be answered in the negative and you are eo edviaed,

Turning now to your second guestion, it is ap-
parent that the greatest posaible interest thet the college
could have in the property ss of August 31, 1939, is an
equitable title.

Delivary of the decd in esarow did not have the
effect of vesting legal title in the college, An Yesorow”
is e written instrument whioh by its terms imports a legal
obligation deposited by the gramtor, promisor, or ebvligor,
or his agent, with a strenger or third persom to be kept
by the depoeitary until the performance of a condition or

Un
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the heppening of & certain event, snd then to I% delivered
or to take affect, MeDanlel v. XoDanlel, 386¢ R.%W. 380,
588, 131 Meb®, 639, & %, & P, {Bth) 755,

_Delivery of & deed in “escrow” is & delivery to
a third person to take effect upon the happening of some
?gng%tggg. ¥isc v, Gullo, 123 S0, 5, 178 1la. 8, 3 ¥, & P.
t .

"Although legel title &oes not pass to the
vendee under & oontract of ssle until sstual de-
livery of the deed to the property, still the
vendes und:r suoh contrsats of purchase, especial-
ly whare he goas into possession of ths property,
s invested with the equitadle title from $he
date of the contract, or in sny esvmAt from the
date he takes posesession. Rives v, Jemes
&civ. App. Sen Antonio, 1928) 3 S, w. (2a) e32.

rroT disalesed, -

The passsge of equitsble title is based on the
feagt that equity will specifioslly enforce & coatrect for
the ssle of land upon the maxim that squity considers that
as done, which should be done, The faet that courts will
naot enfores &n illegal contraog which is still exeoutory
cereates a doubt as to whether equitable title pessed in
tgia instsnce, Ses 38 Tex, Jur. 855, s8¢0, 10 and csses
gited,

However, the ¢ollege undocudbledly hes an equitadble
interest in ths property by virtue of payment of a portion
of the purchase prioe.

The case of City of Tort Worth v, Reynolds
{Civ. aApp., Tt. YWorth, 1916} 190 3. ¥, 601, involved an
{1legel contrzct of sale wheredy a munioclpelity sttempted
to obligate 1iteself beycnd its authority im the purchase
of land for its waterworks. The vendor drought suit for
speoifio performense and this remedy wes denied bty the
court in the following languege!

", « o thore 18 & well rsoognized line
of suthorities whioch we spprove, holding that
in & easc where property, real or personal,
hag been acquired by mezns of & contract ferbldden
by some conatitutionel or legislative enactment,
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or otherwise unauthorized, the vendor, while
be will becdenfed en snforcement of the ille-
gel eoatract, may recover the specifiec pro-
pcrs{a. e o Dy retura of #ll, i enything, be
ve Teocelived By virtue of the contrest

or s8le,.*

It may be inferred from this deocision that the
veadee (tho eol ege in this inctance} hes e claim ageinst
the groperty the neture of on equitable {nterest therein,
which has erisea by virlve of payment of & portion of the
purcehese price. This saswers your second queetica,

Your third questioa regquests cur cpinion a8
to the 1iabhility of the college for future paymenta under
the ocontraot, Ais we have held that tho ¢ontract was un-
authorized, it follewa that ao listllity wes ereated
agaizet the college for future payaents wader the oon~-
tl‘tct.

Yours very truly
ATTORNZY GXRRZSAL OF TELRS
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